






















































































































































































































































































 

 
 

 

 

 

 

 
September 13, 2019 
 
Chris Clayton, Livestock Facility Siting Program Manager  
Bureau of Land and Water Resources  
Department of Agriculture, Trade and Consumer Protection 
2811 Agriculture Drive  
P.O. Box 8911  
Madison, WI 53708-8911 
Via email: christopher.clayton@wisconsin.gov 
 

Re: Opposition to Changing the Livestock Siting Rule, ATCP 51  
 
 
On behalf of the three Farm Credit System associations serving and supporting agriculture and rural 
communities in Wisconsin (AgCountry Farm Credit Services, Compeer Financial, and GreenStone Farm Credit 
Services), we are submitting the following comments in opposition to the Wisconsin Department of 
Agriculture, Trade and Consumer Protection’s (DATCP) proposed changes to Livestock Siting Rule ATCP 51. 
The Farm Credit System was established in 1916 by an act of the U.S. Congress, and given the mandate to 
support rural communities. Since inception, the Farm Credit System has supported agriculture by supplying 
reliable, consistent credit and financial services to farmers and ranchers, farmer-owned cooperatives, rural 
homebuyers, agribusinesses and rural infrastructure providers. 
 
In Wisconsin, the Farm Credit System plays a vital role in providing agricultural financing and other services 
to farmers of all sizes, in all agricultural sectors, and in all economic conditions. With over 27,000 customers 
between our three farm credit associations, Farm Credit provided more than $8 billion in agriculture related 
loans in 2018.  As member owned cooperatives, the three Farm Credit institutions in Wisconsin returned 
more than $73 million back to our customers in the form of patronage (cooperative dividends) in 2018. 
We’ve helped finance dairy and livestock operations that generate tens of billions of dollars each year in 
jobs and other economic activity for Wisconsin’s economy. For example, each dairy cow accounts for 
$34,000 in the economy, most of that remaining in the local community. 
 
We believe that the proposed changes to ATCP 51 lack statutory authority, will add regulatory burden 
without environmental benefit, are duplicative of other regulations, and will bring uncertainty to the 
agriculture community in a time of already difficult economic realities.  For these reasons, we oppose the 
proposed changes to ATCP 51. 
 
 
FAILS LEGISLATIVE INTENT 
As a legislator, David Ward was one of the key authors of the livestock siting law.  Later, as Dairy Specialist 
with Cooperative Network and as a representative for the Wisconsin Farm Credit Service Legislative 
Committee, he was significantly involved in drafting ATCP 51.  In his testimony on August 22, 2019 at the 
Madison public hearing on proposed changes to the Livestock Siting Rule, Mr. Ward shared that the 
legislative intent for requiring review of the rule every four years was to allow for improvements in 
agricultural management and technology.  In other words, if new odor elimination technologies develop, 
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then ATCP 51 can be revised to allow for smaller setbacks and the siting of livestock closer to neighbors – 
because they would no longer be impacted by facility odors.   
 
Further, the Department’s authority to promulgate and revise ATCP 51 springs from the legislative intent to 
create fair and uniform statewide standards for siting new or expanding livestock farms. These proposed 
rule revisions fail to meet the legislative intent of the authorizing statute and are contrary to the 
legislature’s charge to develop a rule “designed to promote the growth and viability of animal agriculture in 
this state.”  We concur with Mr. Ward’s statements and share his concerns that DATCP’s proposed livestock 
siting rule fails to meet the legislative intent and is contrary to the authorizing statute. 
 
 
CREATES UNCERTAINTY 
Our farm credit associations were strongly in support of the original Livestock Siting legislation. We offered 
support because of the need to have a clearly defined livestock siting permitting process in Wisconsin that is 
fair to the local units of government, local residents, and applicants, while ensuring the process not stand as 
a significant barrier to responsible agricultural development.  
 
In helping provide credit and other services, our primary interest is to have consistent and workable 
standards for our farmer customers looking to maintain or grow their dairy and livestock operations.  This 
certainty is crucial if Wisconsin hopes to continue to keep and grow agriculture in the state.  Certainty exists 
under the current ATCP 51, but will end if proposed changes to the rule are adopted. 
 
For example, before the livestock siting legislation, local governments were forced to mediate conflict 
between farmers attempting to modernize their farm operations and citizens who didn’t want agriculture in 
their newly suburbanized back yard.  This conflict had serious consequences. Several operations were 
denied the ability to modernize and expand.  Some facilities closed because of the uncertainly about the 
future and return on investment.  One of these casualties was the Land O’ Lakes cheese manufacturing 
facility in Greenwood, WI.  Perhaps worst of all, Wisconsin became a patchwork of different siting rules 
based on the make-up and attitude of different local governments.  
 
When the livestock siting legislation and the subsequent ATCP 51 rule brought consistency and certainly to 
the situation, producers felt comfortable investing in their operations. Of upmost importance, a farm 
operator understood that obtaining a permit under the new rule meant it would generally continue to 
benefit from this approval process even if ownership changes.  This running of the permit with the land is 
extremely significant, follows the intent of Wisconsin’s “Right to Farm” law and allows agriculture to 
accurately assess opportunities for growth and expansion. 
 
 
LOCAL GOVERNMENTS OFTEN LACK TECHNICAL EXPERTISE 
The proposed ATCP 51 shifts monitoring compliance to local governments. This is contrary to the livestock 
siting law and beyond the authority of DATCP to change by rule.  Additionally, local governments often lack 
the technical expertise to monitor or enforce compliance.  This could lead to increased conflict between 
local governments and livestock producers – conflict that the livestock siting law was specifically enacted to 
prevent. Livestock producers, and local governments, need clear, practical, science-based regulations. The 
proposed revisions to this rule accomplish none of these objectives.  
 
Moreover, local governments do have the option of zoning if they wish to regulate farms. The siting law 
outlines a process for local governments to follow if they believe tougher area-specific standards are 
necessary.   
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COMPREHENSIVE ENVIRONMENTAL STANDARDS ALREADY EXIST 
The Livestock Siting Law essentially created five substantial standards that producers must meet: 

1) Location of Livestock Structures (setbacks) 

2) Odor and Air Emissions 

3) Nutrient Management 

4) Waste Storage Facilities 

5) Runoff Management 

 
These standards were created to be comprehensive and protective of the environment.  These standards 
are in addition to the host of other state and federal laws and administrative rules regulating dairy and 
livestock farms. Simply put: agriculture is already heavily regulated. Therefore, every effort should be made 
to involve the regulated community in any proposed changes that will significantly alter existing practices, 
create new barriers for investment, or increase costs. The most practical reason for this is that the regulated 
community is best equipped to point out proposed changes that are inconsistent or duplicative of other 
existing regulations.  The DATCP technical committee clearly did not take these inconsistencies into 
consideration.  
  
Where possible, DATCP’s livestock siting rule should be consistent with ATCP 50, NR 151 and NR 243.  ATCP 
50 and NR 151 regulate runoff management and manure application. NR 243 and the Clean Water Act 
establish water standards that CAFOs are required to meet in order to protect surface and groundwater. 
Unfortunately, the proposed changes in ATCP 51 add another layer of complexity to this already confusing 
regime.  Adoption of these changes will create confusion.  This is counter to the livestock siting law’s 
legislative intent and would not serve Wisconsin’s water quality or farm community. 
 
 
ODOR SCORING SHOULD BE MAINTAINED 
Perhaps the most significant change proposed in ATCP 51 is replacing the odor scorecard with strict 
setbacks.  When the odor management standards were first proposed in 2006, we joined DATCP officials in a 
review of several dairy farms and analyzed how these farms would be permitted under the proposed “odor 
scorecard.” Fortunately, this analysis showed the system works well.  For example, farms are scored on a 
positive scoring system that recognizes and values additional odor control practices.  Focus is placed on 
those areas that contribute to potential odor problems and discount those areas that do not, such as milking 
parlors and calf hutches.  We also supported the original setbacks, viewing them as distance separations 
that protect the farm and, by doing so, reduce the conflicts that so often occur between agriculture and the 
new rural residential homeowners who have little or no experience being a neighbor to livestock operations.  
 
By contrast, the new proposed changes have not been vetted. This is despite the fact that in 2017, when 
presented with a nearly identical rule draft, the DATCP board directed staff to analyze the impact the 
proposed new setbacks would have on farms that were previously permitted under the livestock facility 
siting rule.   
 
Without this analysis, we do not know how replacement of the odor management standards with strict 
setbacks will affect existing farms, existing farms that want to expand, or new farms that want to begin 
production at a new location.   As a consequence, we cannot agree with DATCP’s conclusion in its public 
hearing request dated July 10, 2019 that “this rule will have no more than a moderate impact on farmers, 
including small businesses.”  Rather, we believe the proposed setbacks from property lines will be a massive 
shift in the way farms are sited and will be impossible for some to achieve, due to the amount, type and 
topography of land available.  
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CONCLUSION 
Dairy and livestock farmers are currently dealing with a number of issues, such as weather and markets, 
which are out of their control. They are also competing in a global marketplace, and new rules that restrict 
or add costs have the potential of making Wisconsin an outlier compared with other states.  Farmers need 
certainty and predictability from state government as they consider whether to modernize, expand, or 
simply maintain their operations.    
 
We believe the livestock siting rule changes as proposed would make it extremely difficult, if not impossible, 
for new investments in animal agriculture, and would impact all sizes of dairy and livestock operations in 
Wisconsin.  We support the ongoing efforts of our dairy and livestock farmer customers to protect the 
environment and be good neighbors.  We’re concerned the proposed rule changes may create more burden, 
while limiting innovation and flexibility for enhanced management practices. 
 
The Farm Credit Associations of Wisconsin stand ready to work with DATCP to ensure Wisconsin livestock 
farms and the industries that rely on them continue to thrive while at the same time protecting our states’ 
natural resources and quality of life. The livestock siting law plays a key role in this effort, which is why we 
are requesting the DATCP board oppose these proposed rule changes at this time and return them to staff 
for further research (including involvement of the regulated community) and editing. 

 



September 3rd, 2019 
 
 
Chris Clayton, livestock facility siting program manager  
Bureau of Land and Water Resources  
Department of Agriculture, Trade and Consumer Protection 
2811 Agriculture Drive  
P.O. Box 8911  
Madison, WI 53708-8911 
 
 Re: Comments on the 2019 hearing draft of ATCP 51  
 
Dear Mr. Clayton:  
 
 
In 2017, a very similar draft was presented to the DATCP board for review. The board decided not 
to move that draft forward to a public hearing. Instead, members asked department staff to do two 
things: 1) gather more stakeholder input and 2) analyze the impact of proposed new setbacks on 
farms that were previously permitted under the livestock facility siting rule. The department has 
failed to follow the board’s direction and it is very obvious that the department has staff that are 
trying to craft their own rules outside of direction of the board and the legislature.  
 
In a recent letter to legislative leadership, Secretary-Designee Brad Pfaff highlighted the meetings 
that were held to gather additional stakeholder input. Although those meetings occurred, the 
department ignored it and the input from those meetings. Then, the department reconvened the 
previous Technical Expert Committee (TEC), which had no farmer participation and very little 
industry input, to review a handful of issues in an abbreviated fashion. Throughout this flawed 
process, the 2017 draft language was used as the starting point for discussion. Not surprisingly, at 
the end of this process the department forwarded a rule to the DATCP board that is very similar to 
the 2017 version. Department staff again did not follow instructions from the board or legislature. 
 
The department’s failure to test the impact of the proposed new setbacks is similarly disappointing. 
These setbacks would be a massive shift in the method used to site new and expanding livestock 
farms. If not well reasoned and tested, these setbacks could be an obstacle to the success of 
livestock agriculture in Wisconsin.   Additional testing is imperative to ensure that we are not 
setting an unrealistic and unworkable standard to the detriment of animal agriculture in our state.  
 
At the July 2019 board meeting, department staff acted as if it would be impossible to do this sort 
of analysis and, worse yet, that they had never been directed by the board to perform one. It is true 
that each individual farm project will be different, which would make testing all the previously 
approved projects a long and difficult process. Department staff failed to do their job. 
 
 
The legislative intent of livestock siting is to create fair and uniform standards for siting new or 
expanding livestock farms across the state. The law requires the department to promulgate rules 
that are:    



 
1. Protective of public health or safety  
2. Practical and workable 
3. Cost effective  
4. Objective 
5. Based on scientific information that has been subjected to peer review  
6. Designed to promote the growth and viability of animal agriculture in this state  
7. Designed to balance the economic viability of farm operations with protecting natural 

resources and other community interests 
8. Usable by officials of political subdivisions — Wis. Stat. § 93.90(2)(b) 

Additionally, the rules for livestock siting are supposed to be reviewed every four years. The 
legislative intent is to ensure that ATCP 51 keeps pace with changes in technology and agricultural 
practices. Moreover, changes in Wisconsin law rooted in 2011 Wisconsin Act 21, require all 
administrative rules to be grounded in clear statutory authority.  
 
My areas of concern with the hearing draft:  
 
Odor management and setbacks   

 

The proposed rule would abandon the current odor management standard, which relies on an odor 
score along with setbacks, in favor of a new system that relies on drastically increased setbacks 
with the possibility of credits for certain odor control practices. This is the most significant change 
made in the hearing draft. It is noteworthy that the origin of this radical change was DATCP staff, 
not the farming community, public concerns or the TEC. The 2015 TEC Report made several 
specific recommendations on how to update and improve odor scoring. It did not recommend the 
wholesale abandonment of the system. This was done by staff and was included in the hearing 
draft they submitted to the DATCP board in 2017. 
 
The threat the expanded setbacks pose to the growth of livestock agriculture is exacerbated by 
having distances measured from property lines, not from a person who can actually perceive an 
odor. The current odor scoring system is measured from the location of the nearest odor receptor, 
such as a neighboring residence, which makes perfect sense to preemptively address a concern. 
 
Runoff management  

 

Changes to the rules would come very close to establishing a de facto effluent limit for farms 
covered by livestock siting. Regardless of the arguments on either side of this shift in policy, 
livestock siting legislation was not meant to duplicate CAFO regulations. Blurring the lines 
between these two permits and categories of farms in this rule revision undermines the reasoning 
behind having a separate set of livestock siting regulations. There is also a legal consideration: 
DATCP lacks the authority to establish such a limit; this duty has been expressly delegated to 
DNR, and any attempt to undermine that delegation would be contrary to law.  
 
Consistency with existing standards 



 

There is a concern that some of the new standards proposed in the draft rule are inconsistent with 
the runoff standards already found in other parts of the administrative code (namely ATCP 50, NR 
151 and NR 243). There are similar concerns about some of the provisions dealing with manure 
storage and, of course, the newly proposed setbacks. Without dwelling on all the inconsistencies, 
it is easier to emphasis the value of consistency.   
 
Agricultural facilities are already heavily regulated by a host of state laws and administrative rules. 
Navigating these different layers of regulations can be one of the chief hurdles farmers face. Where 
possible, livestock siting should be consistent with other areas of regulation. ATCP 50 and NR 
151 regulate runoff management and manure application. The state’s permitted CAFOs are 
accountable to the standards found in NR 243 and the federal Clean Water Act. The DNR has 
existing standards meant to be protective of groundwater and surface water. Adding another layer 
of complexity to this already confusing and duplicative set of regulations would run counter to the 
siting law’s legislative intent. 
 

Broadened local control   

 

Several changes in the hearing draft would expand local control. For example, we see new sections 
on monitoring compliance being added to ATCP 51.14, 51.16, 51.18, 51.20 and 51.34. First, 
increasing the opportunity for local governments to monitor compliance in each of these sections 
is duplicative and unnecessary. Second, expanding the local government’s authority to do so is a 
potential powder keg leading to local hostility and reluctance by farmers to build or grow a farm 
in certain communities. Not only does the draft rule expand the opportunity for local government 
to make it difficult for a farmer, the draft gives an opportunity for disgruntled neighbors to push 
for an undefined, subjective action when they complain about odor. This expanded compliance 
monitoring role has been carved out even though the statute granting authority to promulgate 
ATCP 51 does not expressly provide for the delegation of monitoring permitted farms’ compliance 
to local units of government.  
 
Giving more authority over livestock siting to local governments might sound benign or even 
positive to some people. But it’s neither. Most local governments, especially town governments, 
lack the technical expertise to develop, implement or enforce their own livestock siting standards. 
Instead, siting decisions would return to being emotional ordeals driven by uninformed opinions 
and based on local politics. Wisconsin has a livestock siting law because we wanted to avoid this 
outcome.     
 
Local governments do have tools at their disposal if they want to be more involved in regulating 
farms through livestock siting and land use in general through zoning. For example, the siting law 
outlines a process for local governments to follow if they believe tougher area-specific standards 
are necessary. Tellingly, very few local governments make use of either tool until they are actively 
seeking more authority, almost always in response to a proposed new farm or expansion. Seeking 
to find anything to derail the project, they typically ignore the law, reason and commonsense. This 
explains the flurry of new CAFO moratoria enacted by towns and counties in clear violation of the 
livestock siting law. DATCP, which previously stood up for the livestock siting law against 
infringements such as these, is now mostly passive or even permissive. The siting law outlines a 



clear statutory time for the review and approval or denial of siting applications. Any moratorium 
would clearly violate the mandatory timelines established by state law.  
 
The current environment is one of local governments going rogue and DATCP abdicating its 
authority. No one involved in livestock agriculture would want to see additional authority ceded 
to local governments in this climate. Keep in mind, this is also the dysfunctional context in which 
DATCP is now proposing for farms that cannot meet the newly created setbacks. Those farmers 
would have to run the gauntlet to try to obtain a variance from a local government. It is completely 
unworkable and impractical.   

At the same time, there are significant problems with the draft rule that make it impossible for 
most of the agricultural community to support. We hope the department will use our feedback to 
improve the rulemaking and TEC process. Improvements can be made to ATCP 51, but any draft 
rule with a chance of becoming published would need to be profoundly different than the current 
draft.    
 
As I CCA (Certified Crop Advisor) I work with many farms and understand the impleamcations 
this dratf could have on the future of agriculture in Wisconsin.  I strongly believe DATCP staff are 
out of touch with reality and the economic costs this draft could have.  For the above reasons I 
express my opposition to this Draft Version of ATCP51. 
 
 
Chuck Bolte 
W10322 Koepenick Road 
Deerbrook WI, 54424 
CCA WI and MN 
 



























Date:  9-13-19 
 
Chris Clayton, Livestock Facility Siting Program Manager  
Bureau of Land and Water Resources  
Department of Agriculture, Trade and Consumer Protection 
2811 Agriculture Drive  
P.O. Box 8911  
Madison, WI 53708-8911 
 
RE:  Comments on the 2019 hearing draft of ATCP 51 Livestock Siting 
 
I am writing to express my concerns about the proposed changes to the Livestock Siting Law. 
 
Incorporating the 2017 NRCS 629 code into Livestock Siting would exacerbate the water quality 
challenges Wisconsin already has regarding liquid manure applications. 
 
The 2017 NRCS 629 code requires affected dairy farms to collect and store feed area 
precipitation runoff.  Unlike leachate, feed area runoff has the potential to have a very low 
nutrient content.  This liquid waste falls under the same storage and application rules as liquid 
manure and process wastewater.  Storage structures for this material are typically required to 
be of concrete construction.  180 days of storage is mandated if the farm is required to collect 
and store feed area precipitation runoff.  There are stringent rules for irrigation of this liquid 
because it is classified the same as liquid manure and process wastewater.  In most cases a 
farm would currently not be able to obtain a permit to discharge feed area runoff through an 
irrigation system because it is considered process wastewater. 
 
 It is not practical for dairy farms to keep this low nutrient content material segregated from 
other organic wastes because the application cost is the same as liquid manure.  If kept 
segregated, a farmer could easily pay $200 per acre to essentially apply water to the receiving 
field.  To make this material practical to apply, it is almost always co-mingled with liquid 
manure and other process wastewater.  Herein lies a problem that is quickly becoming a crisis 
in Wisconsin.   
 
Typical dairy farm liquid manure currently has a dry matter content of 1.5% to 4.5% as applied.   
This is roughly 1/3 of the dry matter content of manure on dairy farms 25 years ago.  There is 
an exponential relationship between dry matter content and viscosity of liquid dairy manure.  
Simply put – a small decrease in the dry matter content of dairy manure will have a 
proportionally larger decrease in the viscosity of the product.  Applying liquid manure that has 
significantly lower viscosity increases the likelihood that this material will run off application 
sites and will flow preferentially through the soil profile to potentially reach groundwater.  
Research on preferential flow from The Ohio State University showed that liquid manure with a 
solids content above 5% is unlikely to flow through soil macropores. 
 



If farmers had incentive to keep clean water “clean”, they would no longer be forced to mix rain 
water with liquid manure.  This strong incentive could be provided if Wisconsin creates a new 
class of liquid waste that allows for less stringent rules pertaining to storage and application.  
 
The 2017 NRCS 629 standard appears to have been hastily revised to meet a political agenda.  It 
does not offer real solutions to the water quality issues I described above. 
 
Until Wisconsin creates a new class of liquid waste that provides incentive for keeping relatively 
clean water clean and revises the deeply flawed 2017 revision to NRCS 629, the standard should 
not become part of the Livestock Siting Law. 
 
In addition, I have not seen printed material or heard evidence from the recorded hearings to 
show that WDATCP has sufficiently looked at real life examples of the proposed set back rules 
on actual farms that might need to obtain a Livestock Siting Permit. 
 
For these reasons, I urge WDATCP to either keep the current Livestock Siting Law as-is or go 
back to the drawing board to propose changes that truly have the potential to be positive for 
Wisconsin’s natural resources, its citizens and agriculture. 
 
 
 
Respectfully submitted, 
 
Steven A Hoffman 
8430 Borgwardt Lane  
Manitowoc, WI 54220 
 






