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At the July 20, 2017 meeting of the Board of Agriculture, Trade and Consumer Protection
{“Board™), the Department of Agriculture, Trade and Consumer Protection (“Department”) will
ask the Board to authorize public hearings on a proposed rule revising ch. ATCP 51, related to
livestock facility siting.

SUMMARY
Background

First adopted in May of 2006, Wis. Admin. Code ch. ATCP 51 (“ATCP 51”) established the
statewide framework of standards and procedures required to implement Wisconsin’s livestock
facility siting law, Wis. Stat. § 93.90. The requirements only apply to livestock operators located
in jurisdictions that have adopted ordinances requiring permits for new or expanding livestock
facilities that exceed a certain size {commonly 500 animal units).

The Department of Agriculture, Trade and Consumer Protection (“Department”) is required to
review Wis. Admin. Code Ch. ATCP 51 every four years in accordance with Wis. Stat. §
93.90(2)(c). To this end, the Department convened a Technical Expert Committee that provided
recommendations regarding changes to ATCP 51.

The proposed rule is intended to ensure consistency among related rules (Wis. Admin. Code chs.
NR 151 and ATCP 50, respectively referred to as “NR 1517 and “ATCP 50”), which were revised
to implement a new nutrient management technical standard and additional farm runoff standards
designed to better control discharges of process wastewater, and meet phosphorus index targets for
nutrient management. The ATCP 51 revision also addresses issues arising out of the mandatory
four year review of this rule. The proposed revision retains the essential regulatory framework,
including the core water quality standards. Improvements in standards are intended to advance the
statutory goal of “providing uniform regulation of livestock facilities” and better balance the
factors listed in Wis. Stat. § 93.90(2)(b), which the Department must use to establish state
standards.
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Rule Content

General Background

This rule:

e Updates the water quality standards, including related Natural Resources Conservation
Service (“NRCS™) technical standards, to ensure consistency with provisions in NR 151
and ATCP 50, including incorporation of the 2015 NRCS standard for nutrient
management, and the 2016 NRCS standards for waste treatment and vegetated treatment
areas.

¢ Modifies standards (subch. II of ATCP 51) consistent with the requirements in Wis. Stat.
§ 93.90(2), based on the technical recommendations of the 2014 Technical Expert
Committee and stakeholder input. Key changes include modifications to setback and
odor standards.

e Modifies the procedures (subchs. I and III of ATCP 51) that local governments must
follow in issuing a siting permit under a zoning or licensing ordinance including those
used to determine completeness of siting applications, modifications to siting permits, the
use of checklists to monitor facility compliance, and the fees local governments charge
for permit modifications.

¢ Modifies local permit application forms and worksheets to reflect changes in
requirements and to ensure that they are clear, complete, and elicit information that
documents compliance with applicable siting standards.

¢ Makes other changes, clarifications, and updates as necessary to improve implementation
of the siting rule, consistent with the requirements in Wis. Stat. § 93.90(2).

Contents of this Rule
The following provides a more detailed analysis by topic.
Livestock Facilities, Structures, and other Definitions

This rule clarifies that a livestock facility includes the livestock, livestock structures, and parcels
on land upon which livestock facility is located, except for pastures and winter grazing areas. It
excludes a concentration of 50 or fewer calf hutches from the definition of an animal lot.
Concentrations of more than 50 hutches must meet setback and runoff management standards.
Storage structures designed exclusively for process wastewater are excluded from the design and
setback requirements that apply to manure storage structures.

This rule eliminates definitions related to the prior odor standard, including affected neighbor
and high use building.

The definition of related facilities is expanded to cover process wastewater storage and transfer
using or sharing the same structures, or same field, for land application.



DATCP Board
July 7, 2017
Page 3

To achieve consistency with the nonpoint rules (ATCP 50 and NR 151), this rule adds or adjusts
definitions of key terms such as manure, pasture, process wastewater, significant discharge, and
waste fransfer system.

Ordinances and Permits Filed with the Department

This rule will require local governments to electronically submit new or revised ordinances or
permits to the Department whenever it incorporates standards from this rule in a local ordinance,
enacts more stringent local ordinance standards, or takes official action on a permit application.

Duration of Local Approval

A livestock operator must begin constructing all new or expanded livestock housing or waste
storage structures within 2 years after the local approval is granted, except where the
construction of a proposed structure is required to control a discharge, in which the construction
must be completed within 6 months of a permit approval.

Application for Local Approval

To obtain local approval, an operator must complete the application form and worksheets that are
made part of this rule. The application materials have been modified to incorporate the changes
described in this rule summary.

Key changes to the application materials include:

e On the site map, the applicant must assign unique identifiers to show all existing and
proposed livestock structures, and use these unique identifiers when referencing livestock
structures in the application worksheets.

» Odor Management Plans will be retooled and the application will contain new criteria for
developing acceptable plans.

e The applicant’s acknowledgement of other laws will be removed from the application.

» Odor management standard (worksheet 2) will be modified to reflect the new system for
managing odor.

e  Waste and nutrient management (worksheet 3) wili change to reflect the method for
estimating the amount of manure generated from a facility to better correspond with
nutrient management planning, will add cropland performance standards, and eliminate
the nutrient management planning exemption for operations under 500 Animal Units
(“AUs”).

e Waste storage facilities (worksheet 4) will change requirements regarding closure of
manure storage structures.

¢ Runoff management (worksheet 5) will be revised to reflect changes in managing runoff
related to animal lots, feed storage, and milking center wastewater.
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State Standards

This rule clarifies that a local government may not grant a variance to exempt a livestock facility
from complying with the state standards, except that it may reduce setback requirements.

Property Line and Road Setbacks

This rule retains property line and road setback requirements for livestock structures, except
manure storage and certain types of housing.

This rule:
» Establishes minimum property line setbacks for manure storage structures based on the
size of the livestock facility.
e Establishes minimum property line setbacks for certain types of livestock housing based
on the size of the livestock facility.

If a livestock facility is organized in one or more clusters (a grouping of livestock structures
separated from another grouping by a 1,000 or more feet), the livestock facility may follow the
setback requirements based on the AUs in each cluster. This option is not available if manure is
comingled among clusters.

This rule retains provisions that allow expansion of manure storage and housing structures within
setback arcas, as long as the expansion is away from the property line or public road right-of-
way to which the local setback applies. In addition, as noted below, this rule allows operators to
reduce setbacks for new and expanding manure storage and certain types of housing structures
through the installation and maintenance of odor control practices.

Odor Management; Livestock Structures

This rule provides for the phase out of the odor standard, originally adopted in 2006. In its place,
this rule adopts a system of setbacks for high odor sources (manure storage and certain types of
housing). Under the new system, operators will not be required to address odor from low odor
sources such as animal lots. With its emphasis on setbacks, the new system is similar to odor
management approaches implemented in surrounding states and continues to use odor control
practices originally developed for the 2006 odor standard.

For livestock operations issued a permit prior to the effective date of this rule revision, they must
continue to meet the requirements of the odor standard in their permits. They are released from
these requirements if they are granted a new local approval. However, they need to develop an
odor management plan if they have manure storage located within 600 feet of the facility’s
property line or livestock housing located within 400 feet of the facility’s property line.
Livestock facilities secking local approval for the first time after adoption of this rule revision
will not need to complete an odor management plan for existing manure storage and livestock
housing, unless these structures are located within the separation distances discussed above.
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For new and expanding manure storage structures and certain types of livestock housing, the new
odor standard provides operators credit for odor control practices in the form of a reductions to
setback requirements. Livestock operators may use these reductions to allow construction within
the new setback areas. Worksheet 2 has been modified to enable operators to document odor
control practices and calculate the reduced sctbacks based on installation and maintenance of
these practices. Worksheet 2 includes revised specifications for the odor control practices that the
operator must meet to claim a credit.

Waste and Nutrient Management

To achieve maximum consistency with nonpoint rules, this rule will require operators to have
and follow a nutrient management plan that complies with ATCP 50. The 2015 NRCS 590
Standard is now the basis for nufrient management plans. In addition, this rule adds requirements
that livestock operators comply with NR 151 cropland performance standards related to soil
erosion, a tillage setback, and the phosphorus index.

Regarding nutrient management plans, this rule clarifies that a plan must account for all land
applications of manure and related waste generated by the maximum number of animal units
authorized by a permit or other local approval. For the purposes of determining waste generation,
this rule and related Worksheet 3 now use the Wisconsin Conservation Planning Technical Note
WI-1 (February, 2016) to estimate quantities of manure.

Worksheet 3 will require that operators attach map(s) showing the land where waste will be
applied and any restrictions limiting the application of waste to that land. Additional
documentation may be required by the local government to verify that rental land is available.

A new nufrient management checklist is incorporated into the rule to document compliance with
the 2015 NRCS 590 Standard.

This rule eliminates the option for livestock facilities under 500 AUs to avoid a nutrient
management plan if the operation has an adequate land base.

This rule clarifies that local governments may require all operators with siting permits (including
livestock facilities with over 1,000 AUs known as Concentrated Animal Feeding Operations
“CAFOs™) to submit documentation related to annual nutrient management updates, and monitor
an operator’s compliance with a nutrient management plan. Under Wis. Admin. Code § ATCP
50.04(3)(gm), a nutrient management plan must be reviewed annually to determine whether the
plan accurately reflects the planned cropping, tolerable soil loss, nutrient application rates, and
application methods. The plan shall be updated by a nutrient management planner when
necessary to reflect changes to planned activities. '

Waste Storage Facilities

This rule clarifies that new or expanded waste storage structures designed solely for storage of
process wastewater must meet NRCS technical guide manure storage facility standard 313 or ch.
NR 213, whichever applies.
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Changes to the waste storage facility Worksheet 4 require the operator to identify all existing,
modified, and new storage facilitics by a unique identifier.

For existing storage facilities, which can only be used if properly certified, this rule provides
more flexibility for certification by creating a document-only option (e.g. manure storage
ordinance certification) for a facility constructed within the last 3 years according to then-
existing NRCS standards, as well as visual inspections for any facility constructed within the last
10 years according to then-existing NRCS standards. However, more extensive inspection and
documentation requirements apply to older storage facilities including the need to empty the
facility before inspection. If there is no reliable documentation, a full inspection including test
pits may be required.

New or substantially altered waste storage structures and transfers systems must be designed and
constructed according to these:

e NRCS technical guide manure storage facility standard 313 (January 2014).

e NRCS technical guide manure transfer standard 634 (January 2014).

This rule will require that an operator close an existing waste storage facility that cannot be
certified as safe to use.

This rule clarifies the options for a local government to monitor compliance including
verification that a new or modified waste storage facility is constructed according to
specifications. In addition to inspections, the local government may require applicants to submit
documentation verifying that new and substantially altered facilities are constructed according to
technical standards.

Runoff Management

Every new or substantially altered animal lot must be designed and constructed according to
NRCS technical guide vegetated treatment area standard 635 (January, 2016). This standard may
require operators to install roofing or route runeff to storage in place of using a vegetated
treatment area.

Existing animal lots may still use the BARNY runoff model to predict annual phosphorus runoff
from the animal lot. A lot may still qualify as existing with minor alterations, which are now
more clearly defined in this rule. Under this rule, operations must meet the more demanding
annual discharge standard of less than 5 Ibs. of phosphorus, if the animal lot is located within:

e 1500 feet from navigable lakes, ponds and flowages
450 feet from wetlands and navigable streams and rivers
750 feet from conduits to groundwater
450 feet from surface inlets that discharge to navigable waters,
225 feet from channelized flow (i.e., a drainage area of > 5 acres)
225 feet from subsurface drains
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Structures located outside the boundaries indicated above may meet the runoff standard by
documenting a discharge of less than 15 lbs. of phosphorus annually.

This rule clarifies the prohibition against direct runoff from animal lots to any direct conduit to
groundwater (such as a sinkhole) and now includes runoff to surface waters of the state.

While this rule holds livestock operations to a standard of no significant discharge, it does make
changes in runoff standards for animal lots, as well as feed storage areas, to account for the U.S.
Environmental Protection Agency’s “no discharge” standard for animal feeding operations, and
changes in the NRCS technical standards designed to implement the federal “no discharge”

standard.

This rule substantially changes requirements for feed storage facilities. Existing buildings,
bunkers, or paved areas used to store feed must be evaluated to determine whether they meet
technical standards, are in good repair, and do not have signs of a significant discharge. New
operating requirements for existing feed storage include the diversion of clean water and
collection and storage of leachate and initial runoff.

Every new or substantially altered feed storage structure, including any unroofed building,
bunker, or paved area used for feed storage or handling, now must be designed, constructed, and
maintained in accordance with NRCS technical guide waste treatment standard 629 (January,
2017), with the leachate and contaminated runoff from such storage structures being collected
and stored for future land application, or treated in accordance with NRCS technical guide
vegelated treatment area standard 635 (September, 2016). The use of simple vegetated treatment
areas to manage runoffis a less viable option for operations over 500 AUs.

If a new or expanded feed storage structure is less than one acre and not located in or near a
sensitive arca, the new or altered portions of feed storage structure must meet design
requirements for the floor of the structure, but may manage runoff in any manner that avoids a
significant discharge. This is a low-cost option that is intended to hold down costs for non-
CATOs that build new or expanded feed storage structures.

To ensure consistency with the prohibition against significant discharges in the nonpoint rules
(see Wis. Admin Code § NR 151.055), this proposed rule reflects current standards and practices
for managing milkhouse wastewater. Storing waste is required except for small operations that
generate less than 500 gallons of milking center wastewater daily.

Existing clean water diversion requirements have been expanded to require diversion if
structures are located within 300 feet of wetlands and 500 feet from any conduit to groundwater,

CAF O Permit Substitutions

This proposed rule more clearly defines how CAFOs can demonstrate compliance with siting
standards based on a Wisconsin Pollutant Discharge Elimination System (“WPDES”) permit.
Because the Department of Natural Resources (“DNR”) does not issue CAFO permits with a
maximum number of animal units, this rule eliminates the requirement that CAFOs provide
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WPDES permits documenting the same number of animal units as sought for local approval
under the siting rule. This rule still allows CAFOs to demonstrate compliance with the nutrient
management requirements based on a WPDES permit, but imposes more specific requirements
to submit a nutrient management checklist that was previously submitted to DNR as long as the
nutrient management plan covers the same or greater number of animal units than the number for
which the operator seeks local approval. CAFOs also must demonstrate compliance with the
siting standards related to manure storage and runoff management by submitting plans and
specifications approved by DNR for relevant livestock structures. Also, the applicant must
certify that the livestock facility has met all WPDES permit conditions, and does not have any
WPDES permit violations.

Permit Modifications

This rule establishes a clear framework to allow permit modifications for expanding livestock
facilities previously granted local approval. This rule specifically:

e Limits the fee to $500 or less.

e Sets criteria to qualify for a permit modification (e.g. operation does not exceed 30
percent, cumulatively, of the maximum number of animal units authorized in the most
recent full application approved by the local government).

e Requires compliance with all standards contained in each worksheet except for
Worksheet 5 where a livestock operator may complete only those parts of the
worksheet that apply to the changes being planned for proposed livestock operation.

e Establishes a procedure for processing modifications that simplifies the steps (e.g. no
written decision with findings) and reduces the waiting time to no more 45 days.

Complete Application

In making a completeness determination regarding an application for local approval, a local
government will be required to use a Department-approved form to document specific items that
are missing from the application. Items on the checklist not identified by the local government
are deemed complete, and an applicant is only required to submit additional materials identified
by the local government on the checklist to receive a completeness determination.

Terms of Approval

After a local government receives an application, the local government shall notify the applicant
that prior to a final decision on the application construction activities at the livestock facility
shall be limited to grading.

Upon approval of an application, a local government may only impose conditions related to an
operator’s compliance with the standards authorized in subch. II of ATCP 51. Any conditions
attached to a local approval must be described in the final written decision granting the approval.
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Compliance Monitoring

This rule clarifies the options for a local government to monitor compliance, including
verification that a new or modified waste storage facility is constructed according to
specifications. In addition to inspections, the local government may require submission of a
construction plan, drawings reflecting design changes made during construction, and
documentation certifying that the facility was installed in accordance with technical standards.

Standards Incorporated by Reference

Pursuant to Wis. Stat. § 227.21, the Department intends to request permission from the Attorney
General to incorporate the following standards by reference in this rule, without reproducing the
complete standards in this rule:
e NRCS technical guide manure storage facility standard 313 (January, 2014).
NRCS technical guide composting facility standard 317 (January, 2017).
NRCS technical guide waste facility closure standard 360 (March, 2013).
NRCS technical guide anaerobic digester standard 366 (August, 2011).
NRCS technical guide roofs and covers standard 367 (April, 2016).
NRCS technical guide windbreak/shelterbelt establishment standard 380 (October, 2016).
NRCS technical guide nutrient management standard 590 (December, 2015).
NRCS technical guide feed management standard 592 (July, 2016).
NRCS technical guide waste treatment standard 629 (Januvary, 2017).
NRCS technical guide waste separation facility standard 632 (April, 2014).
NRCS technical guide waste transfer standard 634 (January, 2014).
NRCS technical guide vegetated treatiment area standard 635 (September, 2016).
NRCS Wisconsin Conservation Planning Technical Note WI-1, “Nufrient Management”
(February, 2016).

Copies of these standards may be obtained from NRCS, and will be on file with the Department
and Legislative Reference Bureau. Copies are not reproduced in this rule.

Economic Impact

The rule will primarily impact new or expanding livestock operations that must receive local
approvals (“permits”) under siting ordinances currently administered by 120 local governments
(mostly towns). Based on the issuance of 150 permits during the first 11 years of ATCP 51
implementation, the Department anticipates that 150 livestock facilities, many of which qualify
as "small businesses,” will need first-time permits or permit renewals over the next 10 years.
Among this group, the most significantly impacted will be approximately 55 operations that
average 800 animal units in size, but are too small to be regulated as Concentrated Animal
Feeding Operations (“CAFOs”} under DNR WPDES permits.

This rule will have no more than a moderate impact on farmers, including “small businesses.”
To a limited extent, increased costs for non-CAFOs will be offset by the benefits from changes
to the proposed rule, including permit modifications and protections against unfair use of
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completeness determinations. The rule will have a slight but positive impact on businesses that
work with livestock operations, including nutrient management planners, farm supply and
service businesses, soil testing laboratories, agricultural engineers, and contractors installing
farm conservation practices.

Environmental Impact

The environmental effects of this rule are positive but small in scope given the limited number of
livestock operations affected. This rule retains the features of original version of ATCP 31,
including a local option to adopt more stringent standards to address local conditions. In addition,
it includes new and modified standards, including the most current technical standards developed
by NRCS, designed to better protect water quality and prevent soil loss. These updates, along with
other changes, will:
¢ Implement stronger protections for surface and groundwater when applying manure, as
required by the 2015 version of the NRCS 590 nutrient management standard (“NRCS 590
standard™).
e Incorporate cropland performance standards related to the phosphorous index and the
tillage setback incorporated into NR 151 and ATCP 50.
Require more effective evaluations of storage facilities to allow continued use.
Require closure of manure storage facilities that cannot be safely operated incorporated into
NR 151 and ATCP 50.
o More effectively control process wastewater discharges from feed storage structures
consistent with the latest NRCS technical standards.
e More effectively control runoff from animal lots consistent with the latest NRCS technical
standards.

The change in odor standard will simplify the management of odor without a measurable change in
the level of odor protection. It will continue to support the use of odor control practices by farms.
Odor management plans will offer a new feature to address verified complaints about odor
problems. It is likely that increases in setbacks may reduce some nuisance impacts related to light,
noise, and dust from certain livestock structures.

Federal and Surrounding State Programs

Federal Programs

Nearly half of livestock operations affected by this rule are also subject to regulation under the
federal Clean Water Act. Under delegated authority from EPA, the DNR adopted Wis. Admin.
Code ch. NR 243 (“NR 243”), to regulate water pollution discharges from [ivestock facilities.
Under NR 243, CAFOs must obtain a DNR WPDES permit. CAFOs must meet standards
designed to ensure that the proposed livestock facility will not pollute surface water or
groundwater, and may use approvals from DNR to show compliance with Department standards
for the issuance of local siting permits, including standards for nutrient management, waste storage
facilities, and runoff management (the standards parallel WPDES permit standards, and have a
similar purpose, although WPDES standards are stricter in some respects). To qualify for a siting



DATCP Board
July 7, 2017
Page 11

permit, a WPDES permit holder must also demonstrate compliance with Department standards for
location of livestock structures on property and odor management, which are not covered by a
WPDES permit.

NRCS, a branch of the United States Department of Agriculture (“USDA™), develops technical
standards for the design and installation of conservation practices, including the NRCS 590
standard for nutrient management. Modified for use in Wisconsin, these technical standards are the
foundation for NRCS programs such as the Environmental Quality Incentives Program (“EQIP™)
and the Conservation Stewardship Program (“CSP”). To promote consistency, state and local
governments have incorporated the same technical standards into cost-share, regulatory and other
programs. Not only are these technical standards part of ATCP 51, they are critical to the nonpoint
rules (ATCP 50 and NR 151) and DNR's WPDES permitting program for CAFOs.

In addition to EQIP and CSP, USDA operates the following programs that may provide incentive
payments to help livestock producers implement conservation practices, including practices that
may help livestock producers meet livestock facility siting standards under this rule:

o Conservation Reserve Program (CRP).

¢ Conservation Reserve Enhancement Program (CREP).

o Agricultural Conservation Easement Program (ACEP).

Federal law establishes reporting and other requirements for livestock facilities related to air
emissions. For example, large operations must report certain types of releases to local and state
agencies, as directed by the Emergency Planning and Community Right-to-Know Act. EPA also
has authority to respond to citizen complainis or requests for assistance from state or local
government agencies to investigate releases of hazardous substances from farms. Federal law does
not directly cover odor management on livestock facilities.

Surrounding State Programs

Like Wisconsin, the four surrounding states each have state requirements for new and expanding
livestock operations related to facility construction, runoff control, and manure management.
Except for Minnesota, these states have enacted laws that pre-empt or standardize local
regulation of livestock facilities with the goal of providing a more uniform and predictable
regulatory environment for farm businesses.

Illinois

In 1996, Illinois enacted a Livestock Management Facilities Act (“LMFA”) to create a state
framework for regulation of livestock facilities. LMFA, which was updated in 1998, 1999, and
2007, was expressly adopted to provide a framework for the livestock industry to expand while
establishing environmental and other safeguards. While Illinois law precludes counties from
regulating agricultural uses such as livestock facilities, it allows a county to request a public
informational meeting about a proposed livestock facility and submit advisory, non-binding
recommendations related to the facility’s compatibility with surrounding land uses, odor control,
traffic patterns, and other factors. Depending on their size and other factors, livestock facilities
may be subject to state requirements for waste storage design, setback distances, odor control for
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certain structures, certification of livestock managers, waste management plans, and reporting of
released wastes. Required setback distances for new facilities are scaled by size, starting at 1,320
feet for facilities under 1000 AUSs.

lowa

In 2002, lowa enacted legislation requiring that proposed confined feeding operations meet state
standards related to building setbacks, manure storage construction, manure management plans,
and air quality (air quality standards are still being developed). In place of local permitting of
livestock facilities, Iowa counties have the option of requiring that producers achieve a passing
score on the state-approved “Master Matrix,” an assessment tool that identifies practices
designed to minimize to air, water, and community impacts. State standards for new and
expanding facilities include different construction requirements for formed and unformed waste
storage structures, and requirements involving manure application related to annual plan updates
and phosphorus management. The size of the operation, and type of construction (new or
expansion) determine applicable standards such as setbacks, which range from 750 to 3,000 feet.

Michigan

In 1999, the Michigan provided “right to farm” protections for farmers who meet “generally
accepted agricultural management practices” (“GAAMPS”). The Right to Farm Act (“RFTA”)
prevents local governments from adopting ordinances that prohibit farming protected under state
law, and protects farmers who comply with GAAMPS against nuisance actions. While other
GAAMPs may apply to livestock operations, new and expanding livestock facilities must follow
GAAMPs for site selection and odor control, and develop plans that comply with these
standards. Most farms need to receive state verification of GAAMP compliance to maintain
RFTA protections and avoid other state actions. Site planning includes meeting setback
requirements and evaluation of odor management practices. Setbacks can range from 125 to
1,500 feet, depending on the facility size, type of construction (e.g. new or expansion) and type
of neighbors, and may be reduced if odor management practices are employed. Odor
management plans also may be required. Operations must have a plan to properly manage and
utilize manure, and design storage facilities according to technical standards. Producers must
also prepare emergency action and other plans. Michigan maintains a compliance system to
verify and correct problems to ensure that farms remain in compliance with GAAMPs.

Minnesota

The Minnesota Pollution Control Agency administers rules regulating livestock feedlots, and
may delegate authority to counties to administer this program. State feedlot standards cover
liquid manure storage systems, water quality setbacks, expansion limitations, and air emissions.
Operation and maintenance standards cover discharges from feedlots and feed storage, and land
application of manure. The extent of a livestock facility’s obligations depends on its size, and
other factors such as pollution risks. ‘

In addition, Minnesota is among the states that still allow local permitting of livestock facilities
using conditional use permits. Permits issued under local ordinances may impose requirements
related to facility size including size caps, minimum acreage requirements, setbacks from
neighboring land uses, and odor management. According to a 2007 Summary of Animal-Related
Ordinances, 32 county zoning ordinances used simple setback standards, while 22 used a sliding
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scale. The most common setback from single family residences was Y4 mile, while ¥ mile was
the common setback for more dense land uses such as schools. Twelve counties addressed odor
using the Odor From Feedlots Setback Estimation Tool (“OFFSET”), which estimates odor
impacts based on livestock type, facility size and type, separation distances, and odor control
practices. These counties either incorporated OFFSET into their ordinances or use OFFSET as
part of their planning process to predict odor to help determine separation distances. The survey
showed that 20 counties limited the number of animals housed in a feedlot, setting caps between
1,500 to 5,000 AUs. Minnesota has enacted legislation requiring reciprocal setbacks of non-farm
land uses whenever a local jurisdiction requires livestock facility setbacks. Wisconsin has no
comparable requirement. Reciprocal setbacks are designed to protect livestock facilities, once
approved, against encroaching development.

Data and Analytical Methodologies

This rule incorporates and is consistent with performance and conservation practice standards
developed as part of recent revisions to ATCP 50 and NR 151. In addition, this rule follows the
practice of the nonpoint rules by referencing the most current technical standards developed by
NRCS for installation of conservation practices, including the incorporation of the 2015 standard
for nutrient management planning. In developing technical and other standards, the responsible
government agencies have followed similar methodologies to ensure the use of the best available
science, address feasibility considerations, and secure input from stakeholders. For example, the
most recent nutrient management standard incorporated into ATCP 50 underwent a rigorous
process of development spearheaded by NRCS with technical assistance from agronomists,
farmers, UW scientists, and agency staff. The NRCS technical standards for managing runoff
from animal lots and feed storage, which are incorporated into this rule, underwent the same
rigorous and balanced process as part of their development. As with the original 2006 version of
ATCP 51, this rule revision relies on OFFSET in developing the framework for managing odors
and establishing setbacks. As mandated under Wis. Stat. § 93.90(2)(d), the Department received
advice from an expert committee for improvement of the standards in the siting rule, and its
recommendations included updating technical standards. While the experts approached their
assignment from a scientific perspective, their recommendations considered economic and other
factors listed in Wis. Stat. § 93.90 (2) (b) relevant to the development of siting standards.

Next Steps

If the Board authorizes public hearings on this rule, the Department will refer a copy of the rule
to the Legislative Council Rules Clearinghouse and publish a hearing notice in the Wisconsin
Administrative Register. Between September 7 and September 22, 2017, the Department plans
to hold four public hearings with afternoon and evening sessions in the following locations: Eau
Claire, Wausau, Oshkosh, Jefferson. Rule comments will be accepted up to two weeks after the
last public hearing is held on the rule.
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PROPOSED ORDER
OF THE STATE OF WISCONSIN DEPARTMENT OF AGRICULTURE,
TRADE AND CONSUMER PROTECTION
ADOPTING RULES

The Wisconsin Department of Agriculture, Trade and Consumer Protection proposes the
following permanent rule fo repeal ATCP 51.01 (2) and (Note), ATCP 51.01 (13) (Note), ATCP
51.01 (16), ATCP 51.01 (26) (Note), ATCP 51.12 (6) (Note), ATCP 51.30 (3) (Note), and
ATCP 51.34 (3) (a) (Note) to renumber ATCP 51.06 (2} (intro.), (a) and (b), to amend ch.
ATCP 51 (intro.) (Note), ATCP 51.01 (3), ATCP 51.01 (5) (Note), ATCP 51.01 (7), ATCP
51.01 (19), ATCP 51.01 (21)(intro.), ATCP 51.01 (23), ATCP 51.01 (24), ATCP 51.01 (29),
ATCP 51.01 (33), ATCP 51.01 (36) (b) and (c), ATCP 51.01 (42), ATCP 51.01 (43), ATCP
51.01 (44) (intro.), ATCP 50.02 (b) (Note), ATCP 51.04 (Note), ATCP 51.08 (1) (b) (Note),
ATCP 51.10 (1) ATCP 51.10 (3) (d) (Note), ATCP 51.10 (4), ATCP 51.30(5), ATCP 51.34
(3) (a), ATCP 51.34 (4) (intro.), ATCP 51.34 (4) (b) 2., and ATCP 51.34 (5) (a) 2. and 3.; fo
repeal and recreate ATCP 51.08 (2), ATCP 51.10 (2) and (Note), ATCP 51.12 (1) and (2},
ATCP 51.14, ATCP 51.16, ATCP 51.18, ATCP 51.20, ATCP 51.30 (4) and (Note), ATCP
51.34 (4) (a), ATCP 51.34 (5) (b) and (¢), Chapter ATCP 51, Appendix A, Application Form
and Worksheets, Chapter ATCP 51, Appendix B, Request for Modification of a Local Approval,
and Chapter ATCP 51, Appendix C, Notice To Adjacent Property Owners; and fo create ATCP
51.01 (19m) and (Note), ATCP 51.01 (23m), ATCP 51.01 (33m), ATCP 51.01 (38m), ATCP
51.01 (44) (c), ATCP 51.01 (44m), ATCP 51.06 (b), ATCP 51.10 (4) (Note), ATCP 51.12 (2m})
(a) and (b) and (Note), ATCP 51.30 (1) (Note), ATCP 51.30 (4m), ATCP 51.34 (4m), and ATCP

51.34 (5) (a) 3. (Note), relating to livestock facility siting and affecting small business.



Analysis Prepared by the Department of
Asoriculture, Trade and Consumer Protection

First adopted in May 2006, Wis. Admin. Code ch. ATCP 51 (“ATCP 517) established the
statewide framework of standards and procedures required to implement Wisconsin’s livestock
facility siting law, Wis. Stat. § 93.90. The requirements only apply to livestock operators located
in jurisdictions that have adopted ordinances requiring permits for new or expanding livestock
facilities that exceed a certain size (commonly 500 animal units).

The Department of Agriculture, Trade and Consumer Protection (“Department”) is required to
review Wis. Admin, Code Ch. ATCP 51 every four years in accordance with Wis. Stat.

§ 93.90(2)(c). To this end, the Department convened a Technical Expert Committee that provided
recommendations regarding changes to ATCP 51.

The proposed rule is intended to ensure consistency among related rules (Wis. Admin. Code chs.
NR 151 and ATCP 50, respectively referred to as “NR 1517 and “ATCP 50”), which were revised
to implement a new nutrient management technical standard and additional farnm runoff standards
designed to better control discharges of process wastewater, and meet phosphorus index targets for
nutrient management. The ATCP 51 revision also addresses issues arising out of the mandatory
four year review of this rule. The proposed revision retains the essential regulatory framework,
including the core water quality standards. Improvements in standards are intended to advance the
statutory goal of “providing uniform regulation of livestock facilities” and better balance the
factors listed in Wis. Stat. § 93.90(2)(b), which the Department must use to establish state
standards.

Statutes Interpreted
Statutes interpreted: Wis. Stats. §§ 92.05(3)(c) and (k), 93.90 and 281.16(3)(b).
Statutory Authority

Statutory authority: Wis. Stats. §§ 93.07(1), 92.05(3)(c) and (k), 92.14(8), 93.90(2) and
281.16(3)(b).

Explanation of Agency Authority

The Department has general authority to adopt rules interpreting statutes under its jurisdiction
(see Wis. Stat. § 93.07(1)). The Department is specifically authorized to adopt farm
conservation standards (see Wis. Stats. §§ 92.05(3)(k) and 281.16(3)(b)). Under Wis. Stat. §
93.90, the Department must do all of the following by rule:

»  Develop and update water quality, odor, setback, and other standards for new or
expanding livestock facilities that require a permit or other local approval. The standards
may incorporate, and may not conflict with, current statutes and rules regulating livestock
operations including the performance standards, conservation practices, and technical
standards that apply under nonpoint source pollution programs.



Review ATCP 51 standards and other requirements at least every 4 years, in consultation
with a committee of experts.

Evaluate whether existing or proposed standards are: (1) protective of public health or
safety; (2) practical and workable; (3) cost-effective; (4) objective; (5) based on scientific
information; (6) designed to promote the growth and viability of animal agriculture; (7)
designed to balance the economic viability of farm operations with natural resource
protection and other community interests; and (8) usable by local officials.

Develop and update application materials and other submissions that livestock operators
must provide when applying for local approval, to show that a new or expanding
livestock facility will comply with the standards adopted by the Department.

Specify the information that a local government must include in its decision making
record. A local decision must include findings of fact, and must be based on information
in the record. This record will be important if an aggrieved party appeals the local
government’s decision.

Related Statutes and Rules

This rule is related to Wis. Stats. §§ 92.05 (3) (c) and (k), 92.14 (8), 92.15, 92.16, 281.16 (3), and
ch. 283, and rules promulgated under these statutes including the nonpoint pollution control
rules, ATCP 50 and NR 151.

Plain Language Analysis

General Background

This rule:

Updates the water quality standards, including related Natural Resources Conservation
Service (“NRCS”) technical standards, to ensure consistency with provisions in NR 151
and ATCP 50, including incorporation of the 2015 NRCS standard for nutrient
management, and the 2016 NRCS standards for waste treatment and vegetated treatment
areas.

Modifies standards (subch. 11 of ATCP 51) consistent with the requirements in Wis. Stat.
§ 93.90(2), based on the technical recommendations of the 2014 Technical Expert
Committee and stakeholder input. Key changes include modifications to setback and
odor standards.

Modifies the procedures (subchs. I and 11 of ATCP 51) that local governments must
follow in issuing a siting permit under a zoning or licensing ordinance including those
used to determine completeness of siting applications, modifications to siting permits, the
use of checklists to monitor facility compliance, and the fees local governments charge
for permit modifications.

Modifies local permit application forms and worksheets to reflect changes in
requirements and to ensure that they are clear, complete, and elicit information that
documents compliance with applicable siting standards.

Makes other changes, clarifications and updates as necessary to improve implementation
of the siting rule, consistent with the requirements in Wis. Stat. § 93.90(2).



Contents of this Rule

The following is an analysis of the rule by topics.
Livestock Facilities, Structures, and other Definitions

This rule clarifies that a livestock facility includes the livestock, livestock structures, and parcels
on land upon which livestock facility is located, except for pastures and winter grazing areas. It
excludes a concentration of 50 or fewer calf hutches from the definition of an animal lot.
Concentrations of 50 or more hutches must meet setback and runoff management standards.
Storage structures designed exclusively for process wastewater are excluded from the design and
setback requirements that apply to manure storage structures.

This rule eliminates definitions related to the prior odor standard, including affected neighbor,
and high use building.

The definition of related facilities is expanded te cover process wastewater storage and transfer
using or sharing the same structures, or same field for land application.

To achieve consistency with the nonpoint rules (ATCP 50 and NR 151), this rule adds or adjusts
definitions of key terms such as manure, pasture, process wastewater, significant discharge, and
waste transfer system.

Ordinances and Permits Filed with the Department

This rule will require local governments to electronically submit new or revised ordinances or
permits to the Department whenever it incorporates standards from this rule in a local ordinance,
enacts more stringent local ordinance standards, or takes official action on a permit application.

Duration of Lecal Approval

A livestock operator must begin constructing all new or expanded livestock housing or waste
storage structures within 2 years after the local approval is granted, except where the
construction of a proposed structure is required to control a discharge, in which the construction
must be completed within 6 months of a permit approval.

Application for Local Approval

To obtain local approval, an operator must complete the application form and worksheets that are
made part of this rule. The application materials have been modified to incorporate the changes
described in this rule summary.

Key changes to the application materials include:
»  On the site map, the applicant must assign unique identifiers to show all existing and
proposed livestock structures, and use these unique identifiers when referencing livestock
structures in the application worksheets.



*  QOdor Management Plans will be retooled and the application will contain new criteria for
developing acceptable plans.

= The applicant’s acknowledgement of other laws will be removed from the application.

*  Odor management standard (worksheet 2) will be modified to reflect the new system for
managing odor.

*  Waste and nutrient management (worksheet 3) will change to reflect the method for
estimating the amount of manure generated from a facility to better correspond with
nutrient management planning, will add cropland performance standards, and eliminate
the nutrient management planning exemption for operations under 500 Animal Units
(“AUs").

= Waste storage facilitics (worksheet 4) will change requirements regarding closure of
manure storage structures.

= Runoff management (worksheet 5) will be revised to reflect changes in managing runoff
related to animal lots, feed storage, and milking center wastewater.

State Standards

This rule clarifies that a local government may not grant a variance (o exempt a livestock facility
from complying with the state standards, except that it may reduce setback requirements.

Property Line and Road Setbacks

This rule retains property line and road setback requirements for livestock structures, except
manure storage and certain types of housing.

This rule:
= Establishes minimum property line setbacks for manure storage structures based on the
size of the livestock facility.
»  Establishes minimum property line setbacks for certain types of livestock housing based
on the size of the livestock facility.

If a livestock facility is organized in one or more clusters (a grouping of livestock structures
separated from another grouping by a 1,000 or more feet), the livestock facility may follow the
setback requirements based on the AUs in each cluster. This option is not available if manure is
comingled among clusters.

This rule retains provisions that allow expansion of manure storage and housing structures within
setback areas, as long as the expansion is away from the property line or public road right-of-
way to which the local setback applies. In addition, as noted below, this rule allows operators to
reduce setbacks for new or expanded manure storage and certain types of housing structures
through the installation and maintenance of odor control practices.

Odor Management; Livestock Structures

This rule provides for the phase out of the odor standard, originally adopted in 2006. In its place,
this rule adopts a system of setbacks for high odor sources (manure storage and certain types of
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housing). Under the new system, operators will not be required to address odor from low odor
sources such as animal fots. With its emphasis on setbacks, the new system is similar to odor
management approaches in surrounding states and continues to use odor control practices
originally developed for the 2006 odor standard.

For livestock operations issued a permit prior to the effective date of this rule revision, they must
continue to meet the requirements of the odor standard in their permits. They are released from
these requirements if they are granted a new local approval. However, they need to develop an
odor management plan if they have manure storage located within 600 feet of the facility’s
property line or livestock housing located within 400 feet of the facility’s property line.
Livestock facilities seeking local approval for the first time after adoption of this rule revision
will not need to complete an odor management plan for existing manure storage and livestock
housing, unless these structures are located within the separation distances discussed above.

For new or expanded manure storage structures and certain types of livestock housing, the new
odor standard provides operators credit for odor control practices in the form of a reductions to
setback requirements. Livestock operators may use these reductions to allow construction within
the new setback areas. Worksheet 2 has been modified to enable operators to document odor
control practices and calculate the reduced setbacks based on installation and maintenance of
these practices. Worksheet 2 includes revised specifications for the odor control practices that
the operator must meet to claim a credit.

Waste and Nutrient Management

To achieve maximum consistency with nonpoint rules, this rule will require operators to have
and follow a nutrient management plan that complies with ATCP 50. The 2015 NRCS 590
Standard is now the basis for nutrient management plans. In addition, this rule adds
requirements that livestock operators comply with NR 151 cropland performance standards
related to soil erosion, a tillage setback, and the phosphorus index.

Regarding nutrient management plans, this rule clarifies that a plan must account for all land
applications of manure and related waste generated by the maximum number of animal units
authorized by a permit or other local approval. For the purposes of determining waste
generation, this rule and related Worksheet 3 now use the Wisconsin Conservation Planning
Technical Note WI-1 (February, 2016) to estimate quantities of manure.

Worksheet 3 will require that operators attach map(s) showing the land where waste will be
applied and any restrictions limiting the application of waste to that land. Additional
documentation may be required by the local government to verify that rental land is available.

A new nutrient management checklist is incorporated to document compliance with the 2015
NRCS 590 Standard.

This rule eliminates the option for livestock facilities under 500 AUs to avoid a nutrient
management plan if the operation has an adequate land base.




This rule clarifies that local governments may require all operators with siting permits (including
livestock facilities with over 1,000 AUs known as Concentrated Animal Feeding Operations
“CAFOs”) to submit documentation related to annual nutrient management updates, and monitor
an operator’s compliance with a nutrient management plan. Under Wis. Admin. Code § ATCP
50.04(3)(gm), a nutrient management plan must be reviewed annually to determine whether the
plan accurately reflects the planned cropping, tolerable soil loss, nutrient application rates, and
application methods, and shall be updated by a nutrient management planner when necessary to
reflect changes to planned activities.

Waste Storage Facilities

This rule clarifies that new or expanded waste storage structures, designed solely for storage of
process wastewater, must meet NRCS technical guide manure storage facility standard 313 or ch.
NR 213, whichever applies.

Changes to the waste storage facility Worksheet 4 require the operator to identify all existing,
modified, and new storage facilities by a unique identifier.

For existing storage facilities, which can only be used if properly certified, this rule provides
more flexibility for certification by creating a document-only option (e.g. manure storage
ordinance certification) for a facility constructed within the last 3 years according to then-
existing NRCS standards, and visual inspections for any facility constructed within the last 10
years according to then-existing NRCS standards. However more effective inspection and
documentation requirements apply to older storage facilities including the need to empty the
facility before inspection. If there is no reliable documentation, a full inspection including test
pits may be required.

New or substantially altered waste storage structures and transfers systems must be designed and
constructed according to these:

= NRCS technical guide manure storage facility standard 313 (January 2014).

= NRCS technical guide manure transfer standard 634 (January 2014).

This rule will require that an operator close an existing waste storage facility that cannot be
certified as safe to use.

This rule clarifies the options for a local government to monitor compliance including
verification that a new or modified waste storage facility is constructed according to
specifications. In addition to inspections, the local government may require applicants to submit
documentation verifying that new and substantially altered facilities are constructed according to
technical standards.

Runoff Management

Every new or substantially altered animal lot must be designed and constructed according to
NRCS technical guide vegetated treatment area standard 635 (January, 2016). This standard

























































































































































































































































































































